LOCAL LAW NO.   – 2013

Be it enacted by the Town Board of the Town of Clarkstown as follows:

Section 1.  Title.
A Local Law amending Chapters 5 (Architecture And Landscape Commission), 93 (Alcoholic Beverages), 173 (Littering And Posting), 198 (Parental Responsibility), 220 (Quarrying And Blasting), 224 (Records), 240 (Shopping Center Parking Areas), 243 (Signs), 244 (Sign Contractors, Licensing of), 249A (Stormwater Management), 270 (Tree Preservation), 278 (Vehicles And Traffic), 290 (Zoning) To Incorporate 249 (Special Permits) In Its Entirety, A295 (Board of Appeals Rules) and A308 (Public Improvements, Procedure for Acceptance), and deleting Chapters 231 (Sanitary Landfills), 239 (Shopping Carts), 248 (Solid Waste Transportation and Disposal), 249 (Special Permits) and 263 (Taxicabs) of the Code of the Town of Clarkstown.
Section 2.  Legislative intent. 

The purpose of this Local Law is to amend, update or delete various chapters of the Code of the Town of Clarkstown.
Section 3.  Amend Chapter 5 - ARCHITECTURE AND LANDSCAPE COMMISSION as follows:

Change § 5-2.A. to read as follows:

A. The Town Board is hereby authorized and empowered to create an Architecture and Landscape Commission which shall consist of seven members, including a Chairperson and a Vice Chairperson, who shall be especially qualified by reason of training or experience in art, architecture, tree planting and preservation, landscaping or other relevant business or profession or by reason of civil interest and sound judgment. The Chairperson, Vice Chairperson, and the members of the Architecture and Landscape Commission shall be appointed by the Town Board. The Town Board shall appoint a Chairperson and Vice Chairperson to the Architecture and Landscape Commission to serve for one-year terms. The Town Board may provide for compensation to be paid to said members, experts, clerks and a secretary and provide for such other expenses as may be necessary and proper, not exceeding in all the appropriations that may be made by the Town Board for such Architecture and Landscape Commission. The Town Board is hereby authorized to make such appropriation as it may see fit for such expenses; however, such expenses shall be a charge upon the taxable property of that part of the Town outside of incorporated villages.
Change § 5-2.B. to read as follows:

B. Of the member first appointed, one shall hold office for the term of one year, one for the term of two years, one for the term of three years, one for the term of four years, one for the term of five years, one for the term of six years and one for the term of seven years, from and after his or her appointment. Successive appointments shall be for a term of seven years from and after the expiration of the terms of their predecessors in office. If a vacancy shall occur otherwise than by expiration of a term, it shall be filled by the Town Board by appointment for the unexpired term.  Meetings of the Architecture and Landscape Commission shall be held at such times as the Chairperson may determine or at the direction of the Town Board. Four members of such Commission shall constitute a quorum for the transaction of business. Any act, resolution or transaction of the Commission shall be upon a majority vote of the total members of the Commission sitting without vacancy. All meetings of such Commission shall be open to the public, and the Commission shall keep minutes of its proceedings showing the vote of each member upon any question or, if absent or failing to vote, indicating such fact, and shall also keep records of its official action.
Change § 5-3.A to read as follows:

A. The Architecture and Landscape Commission’s jurisdiction shall be limited to landscaping, exterior architectural treatments (including lighting) and signs. The Architecture and Landscape Commission may approve any application for a building permit or sign permit referred to it by the Building Inspector as provided in § 5-4A hereof, provided that such approval or disapproval shall be by a majority vote of the members of the Commission. The Commission shall be further responsible for ensuring compliance with the provisions of Chapter 243 (Signs) and Chapter 290 (Hamlet Center Overlay Districts); further, provided, that if the Commission finds that the building or structure for which the permit is applied would, if erected or altered, result in one or more of the harmful effects set forth in § 5-1A hereof by reason of poor quality of design or excessive uniformity, dissimilarity or inappropriateness in relation to any other structure existing in the surrounding area or for which a permit has been issued or to any other structures included in the same permit application, in respect to one or more of the following exterior design features: apparently identical facade; sign and architectural massing of the building, in width and height, in relation to its surroundings; surface material; color; roof appurtenances; exterior construction attached to the building, such as fire escapes, mechanical equipment, utility boxes and the like; location and visibility of utility boxes and platforms; exposed mechanical equipment; service and storage enclosures; or signs or adopt a master sign program, and building lighting, then the Commission shall state the basis for its determination in its decision or minutes. The Architecture and Landscape Commission shall have no jurisdiction over matters delegated to the Zoning Board of Appeals or Planning Board pursuant to Town Law §§ 267 and 271, et seq., or pursuant to local law.
Add the following sentence to the end of § 5-3.C.:

Any decision by the Zoning Board of Appeals requiring landscaping or screening shall be referred to the Architecture and Landscape Commission for their review and approval.

Change § 5-4.A. to read as follows: 

A. Powers of review. In the Town of Clarkstown outside of the incorporated areas, every application for a building permit for the construction, reconstruction or exterior alteration of any commercial or industrial structure, multiple dwelling and/or attached units or for a sign permit shall be referred by the Building Inspector; site plans shall be referred by the Planning Board; and variances shall be referred by the Zoning Board of Appeals to the Architecture and Landscape Commission. The Building Inspector shall not issue a building permit for any structure, including signs, if any permit application has been disapproved by the Commission as provided in this chapter. The Building Inspector may approve any application for a permit approved by the Commission with modifications when the modifications specified by the Commission have been complied with and thereafter approved by the Commission. If the Commission shall have approved an application for a sign or building permit, then the Building Inspector may issue such permit, and if the Commission has failed to act on an application for such permit within 45 days after it has been referred to the Commission, then such failure to act shall be considered as an approval and the Building Inspector may issue the sign or building permit.

Change § 5-4.B. to read as follows: 
B. Architecture and Landscape Commission approvals. All applications for approvals hereunder, other than sign permits, building permits or certificates of occupancy or certificates of use, must be first made, in writing, to the Architecture and Landscape Commission, which shall have forty-five (45) days to approve or disapprove the application. The failure of the Architecture and Landscape Commission to act upon the application within said forty-five (45) days shall be deemed a granting of automatic approval by the Architecture and Landscape Commission of the application. After approval or disapproval by the Architecture and Landscape Commission, the application shall be made to the Building Inspector for his approval or disapproval. All applications under this chapter shall be accompanied by a detailed plan of the building showing all proposed work and use within the scope of this chapter, including but not limited to proposed tree removals, proposed plantings, proposed movement of topsoil, species of plantings and construction material. The forty-five (45) day limit may be extended by written mutual consent of the Architecture and Landscape Commission and the applicant.

Change § 5-4.C. to read as follows: 
C. Building permits. No building permit, for construction activities outlined in § 5-4 A, shall be issued by the Building Inspector unless such person, firm or corporation files with the Building Inspector a plan, approved by the Architecture and Landscape Commission and signed by the Chairperson of the Commission or an authorized designee, showing all existing planting, architectural renderings and all proposed tree removals in relation to the survey stakes marking out a building foundation, garage, driveway or any site that warrants tree removal. The species and condition of trees to be removed shall be certified by the Architecture and Landscape Commission based upon plans furnished by the applicant to the Building Inspector of the Town of Clarkstown. Copies of the approved signed landscaping plan must be provided to the Planning Department and the Department of Environmental Control by the applicant.
Change § 5-4.D. to read as follows:
D. Certificates of occupancy or use.
(1) No certificate of occupancy shall be issued by the Building Inspector of the Town of Clarkstown until respreading of topsoil and seeding of lawn and germination has been completed (when lawn has been established), except that between October 31 and April 1, or in the event of a duly declared water emergency, the developer of the subdivision, development, construction, building or erection site shall submit an agreement, in writing to the Town, signed by the developer and the property owner, with a copy to the Building Inspector, that respreading of topsoil and seeding of lawn, as set forth in §§ 5-15 and 5-16 of this chapter, will be done during the immediate following planting season, provided such water emergency, if any, is no longer in effect, and provided further that the developer shall deposit with the Town of Clarkstown a sum sufficient, in the opinion of the Department of Environmental Control, to guarantee compliance with §§ 5-15 and 5-16 of this chapter. Should the person, firm or corporation fail to make the required respreading of topsoil and seeding of lawn on or before the first day of May next following the making of the escrow deposit, or within 30 days after such water emergency shall have ended, the Building Inspector is authorized to release the escrow funds to the Department of Environmental Control for the purpose of respreading of topsoil and seeding of lawn, as required.
(2) The Building Inspector shall require that the person, firm or corporation seeking a permit hereunder or a certificate of occupancy or use hereunder deposit in escrow an amount to cover the cost of the planting of trees, as required hereunder, in the event that said person, firm or corporation does not plant the same by reason of weather or other circumstances. The escrow amount is to include the retail costs of such trees, as well as the cost of labor to plant the same, as specified by the Department of Environmental Control. Should the person, firm or corporation fail to make the required plantings on or before the first day of May next following the making of the escrow deposit, the Town Board is authorized to release the escrow funds to the Department of Environmental Control for the purpose of making the plantings required. In the event that a water emergency has been duly declared by the County of Rockland, then the time within which to make the required plantings as required herein shall be extended until 30 days after the emergency.
Change § 5-4.E. to read as follows:
E. Performance guaranty required. Prior to the issuance of a certificate of occupancy by the Building Inspector, the registered landscape architect will certify that the work on the site has been completed in accordance with the approved plan on file with the Town. A written one-year guaranty shall be provided by the applicant to the Department of Environmental Control/Architecture and Landscape Commission, stating that all plants which die or are likely to die within the guaranty period will be replaced.  The guaranty period shall commence on the date the certificate of occupancy has been issued.  The certificate of occupancy may be revoked for failure to honor the terms of the guaranty.

Change § 5-8. Electrical current wires. by adding the words “or cable or phone” after the word “electrical” in the second line of the first sentence.

Change § 5-11. Destruction prohibited. by adding the words “or fence” after the word “shrub” in the second line of the sentence.

Delete § 5-12 in its entirety and change the title of § 5-12 to “RESERVED”.

Change § 5-14. Treatment of damaged trees. to read as follows:

Any trees damaged during construction or development of property shall be either replaced in kind with a 2-1/2”—3” caliber shade tree or a 7’—8’ ht. evergreen tree or properly dressed by the party so constructing or developing, as required by the Architecture and Landscape Commission and/or the Department of Environmental Control.

Change § 5-15. Topsoil. to read as follows:

In areas over which heavy equipment will be operated, such six inches of topsoil shall be stripped and stockpiled on the property, and protected with erosion control measures,   and when final grading and construction activities have been completed and the ground scarified to a depth of six inches, except that portion over a septic disposal system, the property shall be suitably regraded and recovered with said six inches of topsoil, which shall contain no construction debris or other foreign material. Tree roots, branches, stumps and stones larger than three inches in diameter shall be removed from the six-inch topsoil covering.
Change 5-16. Seeding of lawns. to read as follows:

Where seed is used, lawn grass seed shall be sown in:

1. All disturbed areas from any construction activity where other planting is not appropriate.

2. Topsoil shall be tested by a certified soil lab for suitability for establishing lawn. Soil additament shall be added as recommended from soil analysis.
All seed shall have been tested for germination within one year of the date of the seeding, and the date of testing shall be on the label containing the seed analysis, which label shall be presented at the request of the Department of Environmental Control. Seeded areas shall be mulched and irrigated during the established period for the grass which shall be forty-five (45) days.

Change § 5-17 Penalties for offenses. to read as follows:

Any person, firm or corporation or their respective agents, servants or employees found guilty of a violation of any provision of this chapter shall be punished by a fine of up to twenty-five hundred dollars ($2,500). Any person, firm or corporation or their respective agents servants or employees found guilty of a second offense of any provision of this chapter within eighteen (18) months from the date of the first conviction shall be punished by a fine of not less than twenty-five hundred dollars ($2,500) and not more than five thousand dollars($5,000). Any person, firm or corporation or their respective agents servants or employees found guilty of a third offense of any provision of this chapter within eighteen (18) months from the date of the second conviction shall be punished by a fine of not less than seventy-five hundred dollars ($7,500) and not more than ten thousand dollars ($10,000). Any person, firm or corporation or their respective agents servants or employees found guilty of a fourth or subsequent offense of any provision of this chapter within eighteen (18) months from the date of the third conviction shall be punished by a fine of not less than ten thousand dollars ($10,000) and not more than fifteen thousand dollars ($15,000). Every week that such person, firm or corporation or their respective agents servants or employees shall fail to comply with the provisions of this chapter shall constitute a separate and additional offense against the provisions thereof.

Section 4.  Delete the language in Chapter 93 - ALCOHOLIC BEVERAGES in its entirety and replace with the following:
CHAPTER 93 – ALCOHOLIC BEVERAGES

Article I - POSSESSION AND CONSUMPTION OF ALCOHOLIC BEVERAGES ON PUBLIC LAND

§ 93.1.  Purpose

§ 93.2.  Definitions

§ 93.3.  Prohibitions

§ 93.4.  Nonapplicability

§ 93.5.  Penalties for offenses

§ 93-1. Purpose.

It is the intention of the Town Board of the Town of Clarkstown, as an exercise of its police power under Municipal Home Rule Law § 10 and Town Law § 130, to promote the general health, safety and welfare of the Town's residents by adopting this chapter.  The Board finds and determines that the possession of open containers of alcoholic beverages under circumstances showing an intent to consume the contents of such containers on public land or the consumption of alcoholic beverages on public land contributes to the development of unsanitary conditions, disorderly gatherings and public nuisances and is therefore detrimental to the health, safety and welfare of the Town's residents.

§ 93-2. Definitions.

For the purposes of this chapter, the following terms shall have the meanings set forth below.  All other words shall have the meanings normally ascribed to them in regular usage.

ALCOHOLIC BEVERAGE -- Includes alcohol, spirits, liquor, wine, beer, fermented cider and every other liquid or solid, patented or not, containing alcohol, spirits, liquor, wine, beer or fermented cider and capable of being consumed by a human being.

CONTAINER -- Includes any bottle, can, glass or other receptacle suitable for or used to hold any liquid.

PUBLIC LANDS -- Any public highway, street, sidewalk, park, playground, parking area, schoolyard, yard surrounding the Town Hall or other Town buildings or other area that is located within the Town of Clarkstown and is owned by the Town or by another municipal entity.

§ 93-3. Prohibitions.

A. Unless the Town Board shall have expressly granted permission by resolution, no person shall have, possess or control any open or unsealed container of an alcoholic beverage on public lands under circumstances showing or evincing an intent to consume, by himself, herself or others, the contents of said container on such public land.

B. Unless the Town Board shall have expressly granted permission by resolution, no person shall consume an alcoholic beverage on public lands.
§ 93-4. Nonapplicability.

This chapter shall not apply to any person found to have violated § 1227, as amended, of the Vehicle and Traffic Law.

§ 93-5. Penalties for offenses. 
Any person violating any of the provisions of this chapter shall be punished, upon conviction, by a fine of not more than one thousand dollars ($1,000) for each violation. Each day that a violation of or failure to comply with any provision of this chapter or any regulations promulgated hereunder by the Town Board occurs shall constitute a separate and distinct violation.  Any person found guilty of a second offense of any provision of this chapter within eighteen (18) months from the date of the first conviction shall be punished by a fine of not less than twenty-five hundred dollars ($2,500) and not more than five thousand ($5,000).  Any person found guilty of a third offense of any provision of this chapter within eighteen (18) months from the date of the second conviction shall be punished by a fine of not less than five thousand dollars ($5,000) and not more than seventy-five hundred dollars ($7,500).
ARTICLE II - POSSESSION OR CONSUMPTION OF ALCOHOLIC BEVERAGES

OR DRUGS BY UNDERAGE PERSONS

§ 93.6.  Purpose

§ 93.7.  Definitions

§ 93.8.  Possession 

§ 93.9.  Hosting Events

§ 93.10. Exceptions

§ 93.11. Presumption

§ 93.12. Penalties

§ 93-6. Purpose.

It is the purpose of this section to protect the public interest, welfare, health and safety within the Town of Clarkstown by prohibiting the services to and consumption of alcoholic beverages and drugs by persons under the age of twenty-one (21) at private premises located in the Town. The Town Board finds that the occurrence of social gatherings at private premises where alcoholic beverages or drugs are served to or consumed by persons under the age of twenty-one (21) is harmful to such persons themselves and a threat to public welfare, health and safety. The Town Board finds further that persons under the age of twenty-one (21) often obtain alcoholic beverages or drugs at such gatherings and that persons who are in control of such premises know or have reason to know of such service and/or consumption and will be more likely to ensure that alcoholic beverages and drugs are neither served to nor consumed by persons under the age of twenty-one (21) at these gatherings under penalty of this Ordinance.
§ 93-7. Definitions.

As used in this article, the following terms shall have the meanings indicated:

Alcoholic Beverage - Alcoholic beverage means any liquor, wine, beer, spirits, cider or other liquid or solid, patented or not, composed of or containing alcohol or spirits, whether or not brewed, fermented or distilled, and capable of being consumed by a person; except that confectionary containing alcohol as provided in Subsection 12 or 200 Agriculture and Markets Law shall not be considered alcoholic beverage within the meaning of this section.
Drug – Drug means and includes any substance listed in Section 3306 of the Public Health Law.

Host - To organize a gathering of two or more persons or to allow the premises under one's control to be used with one's knowledge for a gathering of two or more persons for personal, social, or business interaction

Person - Person means a human being and where appropriate, a public or private corporation, an unincorporated association, a partnership, a government or a governmental instrumentality.

Premise - Premises means any home, apartment, condominium, co-operative unit or other dwelling unit of any kind, including yards and open areas adjacent thereto.

Minor — Any person under the age of Twenty-One (21).

Guardian - A person who has qualified as a guardian of an underage person pursuant to testamentary or court appointment.

Relative - An underage person's grandparent, aunt or uncle, sibling or any other person related by blood or affinity.

§ 93.8. Possession. 

No minor shall be in possession of alcoholic liquors, whether in opened or closed containers or otherwise, within the Town of Clarkstown except, when accompanied by or in the presence of his or her parent, guardian or spouse who has attained the age required to possess alcoholic liquors. These restrictions shall apply to both public and private property.

§ 93.9. Hosting Events. 
No person shall host an event or gathering at which the host knowingly allows alcoholic liquor to be consumed by or dispensed to any minor unless said minor is accompanied by or in the presence of his or her parent, guardian, or spouse who has attained the age required to possess, consume or dispense alcoholic liquors. This restriction shall apply to any event or gathering within the Town of Clarkstown, whether conducted on public or private property.

§ 93.10. Exceptions.

The provisions of this section shall not apply to an underage person who consumes or possesses an alcoholic beverage in connection with a religious observance, ceremony or rite, which is authorized by a parent or guardian, or to an underage person who consumes or possesses an alcoholic beverage in the presence of and with the permission of a parent or guardian who has attained the legal age to purchase and consume alcoholic beverages in the state.

The possession or consumption of a drug for which the individual has a current, valid prescription or as otherwise permitted by any other applicable law.

§ 93.11. Presumption.

Person(s) who are in control of such premises know or have reason to know that any alcoholic beverage or drug is being unlawfully possessed, served to or consumed by a minor at said premises.

§ 93.12. Penalties.
Any person violating any of the provisions of this chapter shall be punished, upon conviction, by a fine of not more than one thousand dollars ($1,000) for each violation. Each day that a violation of or failure to comply with any provision of this chapter or any regulations promulgated hereunder by the Town Board occurs shall constitute a separate and distinct violation.  Any person found guilty of a second offense of any provision of this chapter within eighteen (18) months from the date of the first conviction shall be punished by a fine of not less than twenty-five hundred dollars ($2,500) and not more than five thousand ($5,000).  Any person found guilty of a third offense of any provision of this chapter within eighteen (18) months from the date of the second conviction shall be punished by a fine of not less than five thousand dollars ($5,000) and not more than seventy-five hundred dollars ($7,500).

Section 5.  Amend Chapter 173 – LITTERING AND POSTING as follows:

Change § 173-1 Littering prohibited.  to read as follows: 
No person shall litter, leave, clutter, throw, discharge, discard, abandon, dump, store or keep any nuisance, hazard or litter, as defined in § 216-2 of this Code, or a shopping cart on any public street, public road, public place, public property or any privately owned property open to the public, regardless of whether or not said privately owned property is temporarily closed to the public.
Change § 173-5 Enforcement.  to read as follows:

The Town of Clarkstown Superintendent of Highways, the Building Inspector and the Zoning Administrator, and such additional employees of the Town as may be designated thereby, are hereby authorized to remove, destroy or discard any material or remove any defacement placed, posted, stamped or marked in violation of §173-1 and § 173-2 in as timely and regular a manner as practicable. The Superintendent of Highways, the Building Inspector and the Zoning Administrator are further authorized to prepare a bill of costs for said removal for the reimbursement of the costs of removal and disposal by the offending person, organization or corporation. Any lawful means of collection may be employed to recover the actual costs for removal and disposal of such material or defacement. Enforcement of any provision of this chapter is to be performed by Town officials with code enforcement authority.
Change § 173-6 Presumption.  to read as follows:

For the purposes of any prosecution pursuant to §173-1 and  § 173-2, it shall be presumed that the vendor or provider of the specified product, service or entertainment contained in the handbill, placard, notice or advertisement or the identifiable owner of the shopping cart  is a person who or organization or corporation which placed such handbill, placard, notice, advertisement or shopping cart or caused it to be placed upon the property. In the case of a noncommercial posting, the organization supporting the dissemination of the information or the person, corporate or natural, about whom the message was posted shall be presumed to be the organization or person who posted, placed or abandoned the same for any prosecution pursuant to § 173-1 and  § 173-2.

Section 6.  Amend Chapter 198 – PARENTAL RESPONSIBILITY as follows:

Change the definition of MINOR in § 198-2. to read as follows:

MINOR – A person who has not attained the age of eighteen (18) years.

Add the following definition to § 198-2.

PUBLIC PLACE- Any place to which the public has access, including but not limited to a public street, road, thoroughfare, sidewalk, bridge, alley, plaza, park recreation or shopping area, public transportation facility, vehicle used for public transportation, parking lot or any other public building, structure or area.

Change § 198-5. Curfew. to read as follows:

It shall be illegal for any minor under sixteen (16) years of age to be or remain on or upon the streets or in any public place within the Town of Clarkstown between the hours of 11:00 p.m. on Friday and Saturday nights and extending until 5:00 a.m. on the following day and beginning at 10:00 p.m. on all other nights and extending until 5:00 a.m. the following day, except that said curfew shall be extended during the months of June, July and August to include weekday nights between 11:00 pm and extending until 5:00 am on the following day, unless accompanied by a parent or legal guardian or adult authorized by a parent of such minor to take said parent’s place in accompanying said minor for a designated period of time and purpose within a specified area.  This Article shall not apply if such minor is on an errand or duty directed by the parent, guardian or other person having the care of such minor; or if the minor’s lawful employment makes it necessary for such minor to be on the streets; or if the minor is traveling directly to or from any adult-sponsored activities sponsored by any school, church or other religious institution or civic or nonprofit organization; or when engaged in an errand involving a medical emergency; or when the minor is on the sidewalk or property where the minor resides. 
Add the following new section:

§ 198-7.  Construal of provisions.

This chapter shall be liberally construed to protect the rights of minors.

Section 7.  Amend Chapter 220 – QUARRYING AND BLASTING as follows:

Change § 220-3. Hours of operation. by lettering the first paragraph “A.” and by adding the following paragraph:

B. Whenever blasting is to be conducted, the Chief Fire Safety Inspector or Building Inspector shall be notified 24 hours in advance of blasting, the location and intended time of such blast specified by the blaster.
Change § 220-8. Penalties for offenses. to read as follows:

Any person, firm or corporation or their respective agents, servants or employees found guilty of a violation of any provision of this chapter shall be punished by a fine of up to Twenty-five hundred dollars ($2,500).  Any person, firm or corporation or their respective agents servants or employees found guilty of a second offense of any provision of this chapter within eighteen (18) months from the date of the first conviction shall be punished by a fine of not less than twenty- five hundred dollars ($2,500) and not more than five thousand dollars ($5,000). Any person, firm or corporation or their respective agents servants or employees found guilty of a third offense of any provision of this chapter within eighteen (18) months from the date of the second conviction shall be punished by a fine of not less than seventy-five hundred dollars ($7,500) and not more than ten thousand dollars ($10,000). Any person, firm or corporation or their respective agents servants or employees found guilty of a fourth or subsequent offense of any provision of this chapter within eighteen (18) months from the date of the third conviction shall be punished by a fine of not less than ten thousand dollars ($10,000) and not more than fifteen thousand dollars ($15,000).  Such offenses which are continuing offenses, each day such offense shall continue to exist, shall constitute a separate offense.
The application of the above penalty shall not be held to prevent the enforced removal of the prohibited conditions by any other means available to the Town Board of the Town of Clarkstown.
In the case of violation of any provision of this chapter by a corporation, the sentence to be imposed shall conform to the provisions of § 80.10 of the Penal Law and the fines provided for therein.

Section 8.  Delete the language in Chapter 224 – RECORDS in its entirety and replace with the following:

CHAPTER 224. RECORDS.

§ 224-1:  Purpose and scope; construal of provisions.

A. The people’s right to know the process of government decision-making and the documents and statistics leading to determinations is basic to our society.  Access to such information should not be thwarted by shrouding it with the cloak of secrecy or confidentiality.

B. These regulations provide information concerning the  

   procedures by which records may be obtained.

C. Personnel shall furnish to the public the information and records required by the Freedom of Information Law 
  (§ 84 et seq. of the Public Officers Law).

§ 224-2:  Records access officer.

A. The Town Board of the Town of Clarkstown (“Town”) is responsible for ensuring compliance with the regulations herein and designates the Town Clerk and, in his or her absence, the Deputy Town Clerk as records access officer, who shall be responsible for ensuring appropriate agency response to public requests for access to records.

B. The records access officer shall ensure that personnel:

(1) Maintain an up-to-date subject matter list, or in the alternative, a records retention schedule pursuant to § 224-10 herein.

(2) Assist the requester in identifying requested records, if necessary.
(3) Upon locating the records, take one of the following actions:
(a) Make records available for inspection.

(b) Deny access to the records in whole or in part and explain, in writing, the reasons therefore.

(4) Upon request for copies of records:

(a) Make a copy available upon payment or offer to pay established fees, if any, in accordance with the fee schedule.

(5) Upon request, certify that a record is a true copy.

(6) Upon failure to locate records, certify that:

(a) The Town does not have possession of such record; or

(b) The records cannot be found after diligent search.

§ 224-3: Location of records.

Records shall be available for public inspection and copying at the office of the Town Clerk, Town of Clarkstown, New City, New York.

§ 224-4: Hours for inspection.

Requests for public access to record shall be accepted and records produced in the Town offices between 9:00 A.M. and 5:00 P.M., Monday through Friday, except holidays.

§ 224-5: Requests for access.

A. A written request shall be required.

B. A response shall be given regarding any request reasonably describing the record or records sought within five business days of receipt of the request.

C. A request shall reasonably describe the record or records sought.  Wherever possible, a person requesting records should supply information regarding dates, file designations or other information that may help to describe the records sought.

D. If the records access officer does not provide or deny access to the records sought within five business days of receipt of request, he or she shall furnish a written acknowledgement of receipt of the request and a statement of the approximate date, which shall be reasonable under the circumstances of the request, when the request will be granted or denied.

E.
If the Town determines to grant a request in whole or in part, and if circumstances prevent disclosure to the person requesting the record or records within twenty business days from the date of the acknowledgement of the receipt of the request, the Town shall state, in writing, both the reason for the inability to grant the request within twenty business days and a date certain within a reasonable period, depending on the circumstances, when the request will be granted in whole or in part.

§224-6: Subject matter list.

A. The records access officer shall maintain a reasonably detailed current list by subject matter of all records in his or her possession, whether or not records are available pursuant to Subdivision 2 of § 87 of the Public Officers Law, or in the alternative, a records retention schedule pursuant to § 224-10 herein.

§224-7: Denial of access; appeals.

A. Denial of access to records shall be in writing, stating the reason therefore and advising the requester of the right to appeal to the Town Supervisor, who has been designated by the Town Board as the Town Appeals Officer.

B. If requested records are not provided, as required in § 224-5 of this chapter, such failure shall also be deemed a denial of access.

C. The Town Appeals Officer shall hear appeals for denial of access to records under the Freedom of Information Law.  Such appeals shall be made within 30 days of a denial.

D. The time for deciding an appeal by the Town Appeals Officer shall commence upon receipt of a written appeal identifying:

(1) The date of appeal.

(2) The records to which the requester was denied access.

(3) The name and return address of the requester.

E. The Town Appeals Officer shall inform the appellant and the Committee on Open Government of its determination, in writing, within 10 business days of receipt of an appeal.  The determination shall be transmitted to the:

 Committee On Open Government

 NYS Department of State

 One Commerce Plaza

 99 Washington Avenue

 Albany, NY  12231

§224-8: Fees.

A. There shall be no fee charged for:

(1) Inspection of records.

(2) Search for records.

(3) Any certification pursuant to this article.

B. The fee for photocopies not exceeding 9 inches by 14 inches is $0.25 per page.

C. The fee for copies of records not covered by Subsection B of this section shall be determined in accordance with Subdivision 1(c) of § 87 of the Public Officers Law.

§224-9: Public notice.

A notice containing the title or name and business address of the records access officer and the records appeals officer and the location where records can be seen or copied shall be posted in a conspicuous location wherever records are kept and set forth on the Town website, Town Clerk’s Office.

§224-10: Adoption of schedule for retention and disposition.

Records Retention and Disposition Schedule MU-1, issued pursuant to Article 57-A of the Arts and Cultural Affairs Law and containing legal minimum retention periods for municipal government records, is hereby adopted for use by all municipal officers in disposing of municipal government records listed therein.

§ 224-11.  Disposition.

In accordance with Article 57-A:

A. Only those records will be disposed of that are described in records retention and disposition Schedule MU-1 after they have met the minimum retention period prescribed therein.

B. Only those records will be disposed of that do not have sufficient administrative, fiscal, legal or historical value to merit retention beyond established time periods.

Section 9.  Delete Chapter 231 – Sanitary Landfills in its entirety.

Section 10.  Delete Chapter 239 - Shopping Carts in its entirety.

Section 11.  Amend Chapter 240 – Shopping Center Parking Areas as follows:

Change § 240-5.B. to read as follows:

B. Clothing bins as defined in § 240-2 above are only permitted in the LS, CS, RS and MRS Zoning Districts in the Town, subject to the following conditions:

(1) A limit of two (2) bins may be placed on any individual property in the LS & CS Zoning Districts.

(2) A limit of four (4) bins may be placed on any individual property in the RS Zoning District.

(3) A limit of eight (8) bins may be placed in the MRS Zoning District.

(4) Placement of bins must not interfere with site plan traffic flow or parking spaces and must be accessible for drop-off by the public in a safe manner. Parking spaces and traffic lanes cannot be blocked by the placement of said bins.

(5) Collection must be made on an adequately frequent basis to prevent the stockpiling of donated items outside for extended durations of time.

(6) All provisions of New York State General Business Law § 399-bbb relating to the required posting and marking of information relating to the identification and provenance of the bin must be complied with.

(7) The responsibility for compliance with this subsection is with the property owner, lessee, agent, occupant as well as the owner of the clothing bin or the agent, manager or responsible party which places the bin.

Notwithstanding §240-6B, one (1) clothing bin may be placed on any individual property occupied by a religious institution, school or a not for profit organization provided all of the following conditions are applicable: 

	 
	(a)

The property is tax-exempt; 

(b)

The premises are owned by a corporation or a domestic corporation as defined in § 102 of the Not-For-Profit Corporation Law; 

(c)

Such corporation was qualified as a Type B, C, or D corporation under the Not-For-Profit Corporation Law or, if such corporation has preexisted the adoption of such law, it would be so qualified; and 




Change § 240-6.C. to read as follows:

Any Owner as defined in this chapter found guilty of a violation of this chapter shall be punished by a fine up to one thousand dollars ($1,000).  Any Owner as defined in this chapter found guilty of a second offense of any provision of this chapter within eighteen (18) months from the date of the first conviction shall be punished by a fine of not less than twenty-five  hundred dollars ($2,500) and not more than five thousand dollars ($5,000).  Any Owner as defined in this chapter found guilty of a third offense of any provision of this chapter within eighteen (18) months from the date of the second conviction shall be punished by a fine of not less than five thousand dollars ($5,000) and not more than seventy-five hundred dollars ($7,500).  The continuation of an offense against the provisions of this chapter shall constitute, for each day the offense is continued, a separate and distinct offense hereunder.
Section 12.  Amend Chapter 243 – SIGNS as follows:

Change § 243-11.G.(3)(d)[1][c] to read as follows:
[c] Restaurants in an Open Mall or freestanding out-buildings shall be permitted to have one sign on each of the exterior facades that surround their space. Exterior signage shall consist of the name of tenant's trade name, logo or insignia and may include taglines.

Section 13.  Amend Chapter 244 – SIGN CONTRACTORS, LICENSING OF as follows:

Change § 244-2.  License required. to read as follows:

Every person, firm or corporation engaged in the business of erecting, altering, repairing or restoring signs, for any of which signs a building permit is required by the applicable sections of the Code of the Town of Clarkstown, shall be required annually to register the name of such person, firm or corporation with the Building Inspector and obtain a license as provided herein.  

Change § 244-4.A. to read as follows: 

A.
No person, firm or corporation shall be licensed under this chapter or be licensed after revocation of a license pursuant to § 244-6 of this chapter unless and until there has been a determination by the Building Inspector that the applicant is capable of compliance with the requirements hereof and has demonstrated sufficient capability and proficiency in his or its past business history to justify a reasonable belief that such compliance will occur and unless and until there is paid to the Building Inspector, to the order of the Town of Clarkstown, an annual fee as established from time to time by resolution of the Town Board.  

Add the following to § 244-6.  Grounds for revocation of license. after “B”: 

C.   Erecting or installing a sign without first obtaining approval from the Architecture and Landscape Commission and a sign permit from the Building Inspector. 

D.   Erecting or installing a sign substantially different than that which was approved by the Architecture and Landscape Commission.    

Change § 244-10.  Penalties for offenses. to read as follows: 

  Any person, firm or corporation or their respective agents, servants or employees found guilty of a violation of any provision of this chapter shall be punished by a fine of up to

twenty-five hundred dollars ($2,500). Any person, firm or corporation or their respective agents, servants or employees found guilty of a second offense of any provision of this

chapter within eighteen (18) months from the date of the first conviction shall be punished by a fine of not less than twenty- five hundred dollars ($2,500) and not more than five thousand dollars ($5,000).  Any person, firm or corporation or their respective agents, servants or employees found guilty of a third offense of any provision of this chapter within eighteen (18) months from the date of the second conviction shall be punished by a fine of not less than seventy-five hundred dollars ($7,500) and not more than ten thousand dollars ($10,000). Any person, firm or corporation or their respective agents, servants or employees found guilty of a fourth or subsequent offense of any provision of this chapter within eighteen (18) months from the date of the third conviction shall be punished by a fine of not less than ten thousand dollars ($10,000) and not more than fifteen thousand dollars ($15,000).  Every week that such person, firm or corporation or their respective agents, servants or employees shall fail to comply with the provisions of this chapter shall constitute a separate and additional offense against the provisions thereof.

Change § 244-11.C. to read as follows:

C.
Payment of a license fee as established by the Town Board.  

Change § 244-12.A. to read as follows:

A.
Each applicant for a license shall agree, in writing, to indemnify and save harmless the Town of Clarkstown from any and all claims for bodily injury or for property damage arising out of the operation, ownership and maintenance of any equipment or vehicle used by the applicant in the town and provide the Building Inspector evidence, in the form of a certificate of insurance, that a policy of liability insurance is in full force and effect, with the limits of not less than a combined single limit of one million dollars ($1,000,000.) for bodily injury and property damage, covering the applicant, all employees and agents and each and every vehicle engaged in the business of erecting, altering, repairing or restoring signs, for any of which signs a building permit is required by the applicable section of the Code of the Town of Clarkstown, which policy shall name the Town of Clarkstown as an additional insured. 

Section 14.  Delete Chapter 248 – SOLID WASTE TRANSPORTATION AND DISPOSAL in its entirety.

Section 15.  Delete Chapter 249 – SPECIAL PERMITS in its entirety and mark it “RESERVED” for future use. This chapter will be reconstituted under Chapter 290 (Zoning).

Section 16.  Amend Chapter 249A – STORMWATER MANAGEMENT as follows:

Change § 249A-26.C.(3) to read as follows:
(3) Condition C: stormwater runoff from land development activity disturbing between 10,000 square feet and five acres of land during the course of the project, excluding agricultural activities on agricultural properties. 

Change § 249A-28.D. by adding the words “or Schedule C” after the words “Schedule B” in the second sentence.

Change § 249A-29.B.(2) to read as follows:
(2) Maintenance guarantee.
(a) Where stormwater management and erosion and sediment control facilities are to be operated and maintained by the developer or by a corporation that owns or manages a residential (i.e., Homeowner’s Associations, Condominium or Townhouse developments), commercial or industrial facility (including, but not limited to, commercial condominiums), the developer, prior to construction, may be required to provide the Town with a bank check or cash deposit as security to ensure proper operation and maintenance of all stormwater management and erosion control facilities both during and after construction, and until the facilities are removed from operation. If the developer or landowner fails to properly operate and maintain stormwater management and erosion and sediment control facilities, the Town may draw upon these funds to cover the costs of proper operation and maintenance, including engineering and inspection costs.
(b) Where stormwater management and erosion and sediment control facilities are to be operated and maintained by an individual owner of a single residential property, said owner shall execute a maintenance agreement with the Town to insure the long term inspection and maintenance of those facilities.
Replace 249A Attachment 2 “Schedule B SAMPLE STORMWATER CONTROL FACILITY MAINTENANCE AGREEMENT FOR SITE PLAN/SUBDIVISION” with the attached new Schedule B.

Create an Attachment 3 and add the attached “Schedule C SAMPLE STORMWATER CONTROL FACILITY MAINTENANCE AGREEMENT FOR SINGLE RESIDENTIAL PROPERTY” as Attachment 3.
Schedule B

SAMPLE STORMWATER CONTROL FACILITY MAINTENANCE AGREEMENT

RE:  __________________________ SITE PLAN/SUBDIVISION

(TAX MAP DESIGNATION:  _____________)
Whereas, the Town of Clarkstown (“Town”) and _____________________ (“Facility Owner”) want to enter into an agreement to provide for the long term maintenance and continuation of stormwater control measures approved by the Town for the above named project, and

Whereas, the Town and the Facility Owner desire that the stormwater control measures be built in accordance with the approved project plans and thereafter be maintained, cleaned, repaired, replaced and continued in perpetuity in order to ensure optimum performance of the components.  Therefore, the Town and the Facility Owner agree as follows:

1.
This agreement binds the Facility Owner, its successors and assigns, to the maintenance provisions depicted in the approved project plans which are attached as Schedule A of this agreement.

2.
The Facility Owner shall maintain, clean, repair, replace and continue the Stormwater control measures as listed in Schedule A-1 as necessary to ensure optimum performance of the measures to design specifications.  The stormwater control measures shall include, but shall not be limited to, the following:  drainage ditches, swales, dry wells, infiltrators, drop inlets, pipes, culverts, soil absorption devices and retention ponds, but only to the extent that the same are shown on Schedule A-1.  
3.
The Facility Owner shall be responsible for all expenses related to the maintenance of the stormwater control measures and shall establish a means for the collection and distribution of expenses among parties for any commonly owned facilities.

4.
The Facility Owner shall provide for the annual inspection of the stormwater control measures, in perpetuity, to determine the condition and integrity of the measures.  A Professional Engineer licensed by the State of New York shall perform such inspection.   The inspecting engineer shall prepare and submit to the Town within 30 days of the inspection, a written report of the findings including recommendations for those actions necessary for the continuation of the Stormwater control measures.

5.
The Facility Owner shall not authorize, undertake or permit alteration, abandonment,

modification or discontinuation of the Stormwater control measures except in accordance with written approval of the Town.

6.
The Facility Owner shall undertake all necessary repairs and replacement of the stormwater control measures at the direction of the Town or in accordance with the recommendations of the inspecting engineer.

7.
The Facility Owner shall provide to the Town, prior to Chairperson’s endorsement, a security for the maintenance and continuation of the stormwater control measures in the form of a bank check or cash deposit in the amount of $_____________ for a period of 5 years.

8.
This agreement shall be recorded in the Office of the County Clerk, County of Rockland. In the event that the facility is a commercial or residential condominium, this agreement shall be included in any offering plan or prospectus.

9.
If ever the Town determines that the Facility Owner has failed to construct or maintain the stormwater control measures in accordance with the project plan or has failed to undertake corrective action specified by the Town or by the inspecting engineer, the Town is authorized to undertake such steps as reasonably necessary for the preservation, continuation or maintenance of the stormwater control measures and to affix the expenses thereof as a tax lien against the property.  By virtue of this agreement, the facility owner hereby grants on behalf of itself, its successors and/or assigns an irrevocable right of entry to the Town, its employees, contractors, vendees and/or officers to perform the corrective measures referred to in this paragraph and agrees to hold them harmless, defend and indemnify them for any damages, except gross negligence.

10.
This agreement is effective as of the date of execution of the Stormwater Control Facility Maintenance Agreement.

________________________________

   __________________________________

Attach Schedule A (Project Plans) and Schedule A-1 Stormwater Management System
Inspection and Maintenance Schedule (Must be tailored to the specific project as per DEC) Also attach signature acknowledgement page.

Schedule C

SAMPLE STORMWATER CONTROL FACILITY MAINTENANCE AGREEMENT

RE:  SINGLE RESIDENTIAL PROPERTY (TAX MAP DESIGNATION:  _________________)

Whereas, the Town of Clarkstown (“Town”) and _____________________ (“Homeowner”) want to enter into an agreement to provide for the long term maintenance and continuation of stormwater control measures approved by the Town for the above named project, and

Whereas, the Town and the Homeowner desire that the stormwater control measures be built in accordance with the approved project plans and thereafter be maintained, cleaned, repaired, replaced and continued in perpetuity in order to ensure optimum performance of the components.  Therefore, the Town and the Homeowner agree as follows:

1.
This agreement binds the Homeowner, its successors and assigns, to the maintenance provisions depicted in the approved project plans which are attached as Schedule A of this agreement.

2.
The Homeowner shall maintain, clean, repair, replace and continue the Stormwater control measures as listed in Schedule A-1 as necessary to ensure optimum performance of the measures to design specifications.  The stormwater control measures shall include, but shall not be limited to, the following:  drainage ditches, swales, dry wells, infiltrators, drop inlets, pipes, culverts, soil absorption devices and retention ponds, but only to the extent that the same are shown on Schedule A-1.  
3.
The Homeowner shall be responsible for all expenses related to the maintenance of the stormwater control measures referenced in paragraph 2 above. 
4.
The Homeowner shall provide for the annual inspection of the stormwater control measures, in perpetuity, to determine the condition and integrity of the measures.  The Homeowner shall perform such inspection in accordance with the attached inspection checklist and submit to the Town, within 30 days of the inspection, a copy of said form.

5.
The Homeowner shall not authorize, undertake or permit alteration, abandonment,

modification or discontinuation of the Stormwater control measures except in accordance with written approval of the Town.

6.
The Homeowner shall undertake all necessary repairs and replacement of the stormwater control measures at the direction of the Town or in accordance with the results indicated by the inspection checklist.

7.
This agreement shall be recorded in the Office of the County Clerk, County of Rockland.

8.
If ever the Town determines that the Homeowner has failed to construct or maintain the stormwater control measures in accordance with the project plan or has failed to undertake corrective action in accordance with paragraph 6 above, the Town is authorized to undertake such steps as reasonably necessary for the preservation, continuation or maintenance of the stormwater control measures and to affix the expenses thereof as a tax lien against the property.  By virtue of this agreement, the facility owner hereby grants on behalf of itself, its successors and/or assigns an irrevocable right of entry to the Town, its employees, contractors, vendees and/or officers to perform the corrective measures referred to in this paragraph and agrees to hold them harmless, defend and indemnify them for any damages, except gross negligence.

9.
This agreement is effective as of the date of execution of the Stormwater Control Facility Maintenance Agreement.

________________________________

   __________________________________

Attach Schedule A (Project Plans) and Schedule A-1 Stormwater Management System
Inspection and Maintenance Schedule (Must be tailored to the specific project as per DEC) 

Also attach signature acknowledgement page.

Section 17.  Delete Chapter 263 – TAXICABS in its entirety.

Section 18.  Delete the language in Chapter 270 - TREE PRESERVATION in its entirety and replace with the following:

CHAPTER 270. TREE PRESERVATION
§ 270-1. Title.
§ 270-2. Legislative intent.
§ 270-3. Definitions.
§ 270-4. Applicability.
§ 270-5. Tree preservation plan required.
§ 270-6. Tree removal permit required; exceptions.
§ 270-7. (Reserved)
§ 270-8. Issuance of tree removal or building permit.
§ 270-9. Display of permit.
§ 270-10. Data required.
§ 270-11. Review of site.
§ 270-12. Inspection in conjunction with permit application.
§ 270-13. Fee.
§ 270-14. Replacement; treatment of removed or damaged tree.
§ 270-15. Appeals.
§ 270-16. Penalties for offenses; revocation of permits.
GENERAL REFERENCES

Building construction administration — See Ch. 109.

Flood damage prevention — See Ch. 146.

Quarrying and blasting — See Ch. 220.

Site Plan Review – See Ch. 246.

Stormwater management — See Ch. 249A.

Subdivision of land — See Ch. 254.

Zoning — See Ch. 290.

§ 270-1. Title. 
This chapter shall be known and may be cited as the "Tree Preservation Local Law of the Town of Clarkstown." 

§ 270-2. Legislative intent. 
The Town of Clarkstown has a vital interest in the planting and preservation of trees within its territorial boundaries. Trees stabilize the soil on slopes, thereby preventing erosion, siltation and flooding. They control water pollution, purify the air by generating oxygen, mitigate noise and reduce energy consumption by providing shade. In performing these functions, they increase the value of all properties in the Town of Clarkstown. The destruction and removal of trees causes increased costs to the Town for remediating drainage control, impairing the value of both improved and unimproved property, and has a deleterious effect on the health and general welfare of the citizens of Clarkstown. It is therefore the intent of this chapter to establish standards for the protection of these valuable resources and to provide a workable method of determining under what circumstances a tree may reasonably be removed. Toward that end, the Town Board of the Town of Clarkstown has implemented these regulations for the following purposes: 

A. To preserve the semirural appearance of the Town by encouraging owners of existing homes, vacant lands and commercial parcels to save or replace mature tree species when developing their parcels; 

B. To control and regulate the indiscriminate removal, cutting and destruction of trees in order to regulate and prevent soil erosion, surface runoff and aesthetic blight; 

C. To preserve existing woodlands and maintain tree buffers; 

D. To promote air pollution mitigation; 

E. To preserve wildlife habitat and ecosystem protection; 

F. To serve as noise buffers, climate moderation, and foster energy conservation. 

§ 270-3. Definitions. 
As used in this chapter, the following terms shall have the meanings indicated:
ALC - Town Architecture and Landscape Commission.
APPLICANT - The owner of land proposed to be developed or subdivided, or the owner’s duly authorized representative, or individual receiving a Tree Removal Permit under § 270-6 of this chapter.
CALIPER - The diameter of a tree measured at 12 inches above grade.
CERTIFIED ARBORIST - As defined by the International Society of Arboriculture (ISA).  It shall include a “Consulting Arborist” who satisfied the requirements of the American Arborists (ASCA) and who is determined by the ASCA to meet the standards of Certified or Consulting Arborist as defined above. 
CUTTING - The detaching or separating from a tree any live limb or branch over one inch in diameter, any pruning which changes the shape or natural character of the tree or any branch removal that removes more of the tree canopy than recommended under ISA Standards.
DBH (DIAMETER AT BREAST HEIGHT) - The diameter of a tree measured at a point of 4 1/2 feet above ground level at the base of the tree on the uphill side.
DEC - Town Department of Environmental Control.
DRIP LINE - An imaginary, roughly circular line extending from the maximum spread of the limbs of a tree perpendicular to the ground.
INJURY - Any act that may cause a tree to die within a three-year period from the date of the act, including but not limited to girdling, stripping of bark, setting fires on or near a tree, severe pruning, applying chemicals, or changing the ground level within the drip line.
PROTECTED TREE - A tree of a specific species or size that may not be reshaped, altered, damaged, relocated or removed without first obtaining a Tree Removal and Cutting Permit from the Town of Clarkstown.  Protected trees shall not include trees planted and growing in a licensed nursery for sale or planted and grown as part of an active commercial orchard.
REMOVAL - The physical removal of a tree or causing the death or untimely decline of a tree through actions including but not limited to damage, destruction, unnecessary disfigurement, withholding water, poisoning, or other deliberate or willful action or inaction.
SPECIMEN TREE - A tree that is representative of a particular species in form and size.  It is a tree that may also represent the character of an area or neighborhood.
STEEP SLOPES - See § 290-3 for definition.
TREE - Any woody perennial plant characterized by having a single trunk or multi-trunk structure at least ten feet high and having a major trunk with a caliper of at least 4 inches measured 54 inches above the ground level.  It shall also include those species of plants generally designated as trees and any required tree shown on Town approved landscape plans.
TREE PRESERVATION PLAN - A map of the property in question that shows site boundaries, all existing and proposed structures, easements etc. and the location, species, DBH and condition of all trees 8 or more inches DBH showing whether trees are to be removed or preserved and detailing the methods and practices to be used to provide protection from injury during construction for all trees to be preserved.
TREE REMOVAL PERMIT - A written authorization to remove (a) tree(s) pursuant to this chapter.

§ 270-4. Applicability. 
This chapter shall apply to all property owners, including owners of existing residential dwellings within the Town of Clarkstown. This law shall apply to but not be limited to the owner of the property wishing to cut or remove a tree as defined above, all persons or corporations who will be applying for building permits, all persons or corporations applying for site plan approval, land disturbance permits, applications for minor and major subdivisions, and any persons or corporations who wish to remove trees for any other purpose not stated herein. This chapter shall not apply to site plan or subdivision applicants who have been granted preliminary approval prior to the effective date of this chapter or to site plan or subdivision applications which do not propose cutting or removal of existing trees. This chapter shall not apply to utilities performing safety and reliability maintenance work relating to transmission and distribution lines. 

§ 270-5. Tree preservation plan required. 
A. A tree preservation plan shall be filed, except where excluded in § 270-4, with every application for a subdivision or site plan review.  The tree preservation plan shall be prepared by a registered landscape architect or certified arborist, with existing tree locations determined by survey by a Professional Land Surveyor. The Planning Board shall approve, disapprove or approve with modifications the tree preservation plan pursuant to the regulations and provisions of this chapter. A tree preservation plan shall provide an inventory of existing trees. The inventory shall include Specimen and Protected trees. The plan shall provide tree wells or walls at the drip line of all trees to be preserved. No disturbance or storage of materials or equipment shall occur within the drip line of trees to be preserved, including but not limited to regrading and installing structures or impervious surfaces. Methods for protecting trees during construction shall be specified on the plan. In no instance shall the density of trees fall below 17 trees per acre on a given site without the applicant providing replacement trees as per § 270-14.  The plan must demonstrate and detail the steps to be taken to protect and preserve the trees to remain for a period of two years after the issuance of a certificate of occupancy for each building. Where the owner of the property having an approved tree preservation plan wishes to remove a tree as defined within, and is not otherwise required to file an application with the Planning Board as outlined above, said property owner shall apply for a tree removal permit from the Director of Environmental Control, or his designee, as provided in § 270-6 below. 

B. The Planning Board, along with the concurrent review of the ALC, shall apply the following standards in reviewing and approving tree preservation plans and shall attach such conditions and safeguards as are, in its opinion, deemed necessary to accomplish the purposes of this chapter. 

(1)Healthy Specimen and Protected Trees and other trees deemed significant by the Planning Board located in a public place shall be preserved where feasible. 

(2)Healthy Specimen and Protected Trees and other trees deemed significant by the Town Department of Environmental Control or Planning Board may be required to be preserved at the discretion of the Planning Board. 

C. Concurrent with a Tree Preservation Plan, a separate Landscape Plan shall be submitted and shall conform to the following minimum standards: 

(1)Resulting tree density for the total site shall be no less than 17 trees per acre of lot area or major fraction thereof. Trees to be planted shall be in accordance with Table 1 (attached).  In any disturbed portion of the site, tree density shall be no less than 17 trees per acre.  In no case shall the minimum tree density be based solely on undisturbed portions of the site. 

(2)In calculating the number of trees per acre, the following may be counted toward the minimum tree density required:

(a) Existing trees having a DBH of 8 inches or greater and located and shown on the Tree Preservation Plan.

(b) All trees in accordance with the minimum size     requirements of Table 1 shown on an approved Landscape Plan for the site.

(c) Any tree between the sizes shown in Table 1 and 8 inches DBH shown on a previously approved Landscape Plan for the site, which were planted and maintained in accordance with that Landscape Plan.

(3)In selecting locations to plant trees, priority should be given to that section of the lot within a buffer, lot line or places visible to the public. 

(4)The Planning Board shall require the applicant to post cash security in the form of escrow or letter of credit sufficient to ensure the care and health of all newly planted trees for a period of two years from the issuance of a certificate of occupancy in an amount to be determined by the Director of Environmental Control. Such letters of credit shall be in a form acceptable to the Town Attorney. 

(5)When plans require replanting in proximity to electric facilities, species that are compatible with the safe operation of those facilities as designated by the respective utility shall be selected. 

D. Prior to the commencement of any development activity on any part of a site, the Town Department of Environmental Control shall meet with the developer and his/her construction manager to ensure that: 

(1)Those trees designated to be preserved are physically identified on the site so as to be  easily recognizable as trees to be protected. 

(2)The identified measures to protect trees before, during and for a period of two years after construction are implemented. 

E. The applicant shall be required to pay the cost necessary for the Town to retain an arborist to review compliance with the requirements of the tree preservation plan and landscaping plan should the Planning Board or the ALC require same. 

F. Enforcement; penalties for offenses. Upon any violation of the tree preservation plan, the Building Inspector shall issue a stop-work order immediately, and the applicant shall be required to take such remedial action as the Planning Board deems appropriate before a certificate of occupancy may be issued. Any violation of an approved tree preservation plan shall also constitute a violation punishable as provided in § 270-16 of this chapter, for purposes of which the removal of each tree which was to have been preserved shall constitute a separate and distinct violation. 

§ 270-6. Tree removal permit required; exceptions. 
 A. A tree removal permit shall be required from the Town Department of Environmental Control before the removal of the following: 

(1) (Reserved) 

(2) Any tree or plant designated by the New York State Department of Environmental Conservation (NYSDEC) as a protected native plant. 

(3) Any tree within the Town of Clarkstown Historic District, or historically designated property, with a DBH of 8 inches or greater. 

(4) More than the number of trees listed below on a single property with the size indicated within any calendar year: 

(a) More than 4 trees with a DBH of 8 inches or greater on    a property of 1/2 acre or less. 

 (b) More than 7 trees with a DBH of 8 inches or greater on  a property over 1/2 acre to one acre. 

(c) More than 10 trees with a DBH of 8 inches or greater on a property over one acre to two acres. 

(d) More than 15 trees with a DBH of 8 inches or greater on a property over two acres. 

(5) Any tree or plant within a state or federal wetland or within 25 feet of the top of the bank of any drainage way.

(6) Any tree on steep slopes as described in § 270-3 of this chapter. 

B. Exceptions. Notwithstanding the foregoing, no permit shall be required for the removal of: 

(1) Any dead tree, as verified by the Town DEC or a Certified Arborist. 

(2) Any tree posing an imminent danger to a structure, vehicle or pedestrian traffic. (Property owner must provide documentary evidence of the dangerous condition which led to the removal of the tree within seven days of the removal of the tree, which shall be reviewed for sufficiency by the Town DEC. In the event that the Town DEC determines that a dangerous condition did not exist, the provisions of § 270-14 of this chapter shall be applicable against property owner verified in writing by either the DEC or a licensed arborist within seven days after the tree's removal.) 

(3) Any tree which is designated by the NYSDEC and verified by Town DEC or Certified Arborist as an invasive species. 

(4) Any subdivision which received an approved tree preservation plan pursuant to § 270-5 above and is in compliance with said approved plan. 

C. For any single property which exceeds the number of trees to be cut beyond those provided in § 270-6A(4)(a) through (d), applicant shall provide a tree preservation plan and landscape plan that provides for the planting of a replacement tree in accordance with Table 1 and Table 2 (attached) for each tree to be removed beyond that provided in the corresponding section in § 270-6A(4)(a) through (d) that pertains to the subject property. 

§ 270-7. Protected Trees
A.  Sycamore at Village Square, West Nyack – Tax Lot: 64.08-3-28

B.  Oak at Promenade, New City – Tax Lot:  34.18-1-22

§ 270-8. Issuance of tree removal or building permit. 
No tree removal permit or building permit shall be issued for the construction of any principal building, accessory building or addition, unless and until such person or corporation shows on an approved plan all existing trees and proposed tree removals in relation to the survey stakes marking out a building, foundation, dwelling, garage, swimming pool, driveway, recreation area or any site that warrants tree removal. 

§ 270-9. Display of permit. 
A tree removal permit must be adequately displayed so that it is visible from the nearest public street until such time as the authorized cutting has ended and a final inspection has been conducted by the Town Department of Environmental Control. 

§ 270-10. Data required. 
Every tree removal permit application submitted for approval shall include a map and exhibits showing: 

A. Boundary survey prepared by licensed land surveyor including existing features and the  general location of wooded areas and trees to be removed.

B. The map is to show the estimated  number of existing trees presently located on the property and those trees to be cut down. 

C. The area of the tract. 

D. The location of streams and wetlands. 

E. Identify the street, block and lot number of the land upon which the tree(s) 8 inches or greater are located. 

F. Provide the name and address and telephone number of the owner or duly authorized agent of said owner, where applicable. 

G. Identify and place on the plan application the location of tree(s) sought to be cut, removed or destroyed. 

H. Mark the trees to be removed on the site with red tape that is visible, weatherproof and reasonably tamper-proof. No tree shall be sprayed with paint, chemicals or otherwise permanently marked, damaged or defaced. 

§ 270-11. Review of site. 
The Town's Director of the Department of Environmental Control, or designee, shall review the site to determine whether the cutting, removal or destruction of said trees shall impair the drainage conditions, create soil erosion or otherwise affect the physical, environmental and/or the aesthetic value of the land. 

§ 270-12. Inspection in conjunction with permit application. 
Where an application is made in conjunction with an application for a building permit, the Town's Director of the Department of Environmental Control or designee shall make an on-site inspection of the lot where all trees to be cut or destroyed are to be clearly identified by tagging as described by § 270-10H above. This site inspection must be made and the tree removal permit issued before any building permit shall be approved. 

§ 270-13. Fee. 
At the time of filing an application for a tree removal permit or an application in conjunction with one of the enumerated applications set forth in this chapter, the applicant shall deposit with the Town Department of Environmental Control a non-refundable fee to cover the cost of reviewing the application, making on-site inspections and the issuance of the permit in accordance with the Town Consolidated Fee Schedule as adopted by and which may be amended from time to time by resolution of the Town Board. 

§ 270-14. Replacement; treatment of removed or damaged tree. 
A. Any deciduous tree destroyed or removed in violation of this chapter shall be replaced by a species which is identical to that removed or is otherwise referred to in the U.S. Soils Conservation Service as compatible with the soil type and shall have a minimum size of three-inch caliper. Any coniferous tree which is destroyed or removed in violation of this chapter shall be replaced by a species which is either identical to that removed or is otherwise referred to in the U.S. Soils Conservation Service as compatible with the soil type and shall have a minimum height, excluding root bulk at the time of planting, of eight feet. Notwithstanding the foregoing, if the tree or trees removed is/are invasive species as defined by Cornell Cooperative Extension, for example, the Norway maple, the replacement tree shall be a noninvasive tree. 

B. The Town's Director of the Department of Environmental Control, or designee, may order the replacement of any tree removed or stop any other activity which is carried on in violation of this chapter. The order shall be issued in writing and a copy served upon any person engaged in the tree work upon the subject lot. If no such person is present upon the lot, then the order shall be served upon the applicant, but if no permit has been issued as to such lot, then the order shall be served upon the owner of the lot. 

C. If, in the opinion of the Town's Director of the Department of Environmental Control or Planning Board, sufficient space is not available on the lot on which the development is proposed, the Town Official or Board may require the applicant to plant the replacement trees on other lands owned by the applicant within the Town, on Town park lands, within public street rights-of-way, or any combination thereof. In lieu of off-site replacement, the applicant may contribute to a municipal tree bank, which is to provide trees to public property based upon a replacement cost estimate prepared by the Town Department of Environmental Control. The Town Board, pursuant to the Municipal Home Rule Law, hereby creates a Municipal Tree Bank Fund to be maintained in a separate account strictly linked to the purposes set forth above. 

D. Thereafter, except for such work as is necessary to remedy the violation, any further work shall comply with the terms and conditions of any permit and the provisions of this chapter. 

§ 270-15. Appeals. 
A. Any applicant aggrieved or affected by the determination of the Town's Director of Environmental Control with respect to an application for a tree removal permit may, within ten (10) business days of such determination, appeal to the Zoning Board of Appeals, stating the reason for such appeal. The Zoning Board of Appeals shall conduct a hearing on the appeal within sixty (60) calendar days of receipt of a completed application and shall, based upon the standards contained herein and the facts of the matter, deny, grant or grant with conditions the permit being sought. 

B. Any person or persons jointly or severally aggrieved by the decision of the Zoning Board of Appeals pursuant to this chapter may apply to the Supreme Court for review by a proceeding under Article 78 of the Civil Practice Law and Rules. Such proceeding shall be instituted within 30 days after the filing of a decision of the Zoning Board of Appeals in the office of the Town Clerk. 

§ 270-16. Penalties for offenses; revocation of permits. 
Any person violating a provision of this chapter shall be subject to the provisions of § 270-14 and additionally shall be subject to a minimum fine of five hundred dollars ($500) and a maximum fine of fifteen hundred dollars ($1,500) and/or community service in the amount of thirty (30) days at the discretion of the Justice Court. Any such fines levied, less any mandated state fees, shall be deposited into the Municipal Tree Bank Fund provided in § 270-14C of this chapter. If the violator is a person in possession of a permit for tree removal, said permit shall be immediately revoked. Every tree which has been cut or removed in violation of the provisions of this chapter shall constitute a separate offense. Enforcement authority of this chapter is vested in the Town's Director of the Department of Environmental Control, or designee, and officials of the Town of Clarkstown who are authorized to issue appearance tickets to violators.
	Table 1 - Minimum Replacement Tree Size
Tree Removed
Required Size of Replacement
8 inches to <16 inches
3 inches
16 inches to <28 inches
3-1/2 inches
28 inches and Greater
4 inches
Table 2 - Number of Replacement Trees
# Replacement Trees per Size
Tree Removed
3 inches
3.5 inches
4 inches
8-<12 inches
2
2
1
12-<16 inches
3
3
2
16-<20 inches
 
3
3
20-<28 inches
 
4
4
28-<36 inches
 
 
5
36-<44 inches
 
 
5
44 inches+
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Section 19.  Amend Chapter 278 – VEHICLES AND TRAFFIC as follows:

Create Article II - Dimensions and Weights of Vehicles

Move § 278-6.A.(22) in its entirety to the new Article II and start numbering the sections at § 278-16.

Create Article III - Federal Motor Carrier Safety Regulations

Move § 278-6.A.(23) in its entirety to the new Article III and continue the sequence of the section numbering from Article II.

Create Article IV - Violations of Conditions of Overweight Permits 

Move § 278-6.A.(24) in its entirety to the new Article IV and continue the sequence of the section numbering from Article III.

Section 20.  Amend Chapter 290-17. Additional Requirements for Certain Special Permit Uses as follows:

Create a new section, § 290-17.AA. – Route 304 Special Permit. after § 290-17.Z. to read as follows:
§ 290-17.AA – Route 304 Special Permit

  (1) Legislative intent. 
(a) The Town Board of the Town of Clarkstown recognizes that New York State Route 304 from Ludvigh Road in Bardonia northerly to New City/Congers Road in New City is not a limited access road and that it is an area in transition with areas of residential, professional office uses, retail uses, interspersed with home occupations and nonconforming professional offices.

(b) The Town Board finds that the protection of the integrity of the single- family residential areas within this corridor is of paramount importance and that any proposal must provide all possible protection for this use.

(c) The Town Board recognizes that Route 304 has been designated as a major road and as such is intended to carry relatively large volumes of traffic. Therefore, any development along Route 304 shall be designed to minimize problems of access and to minimally disturb the traffic carrying capability of the roadway.

(d) To provide for continued orderly development of the Route 304 corridor running in a northerly direction from Ludvigh Road in Bardonia to New City/Congers Road in New City and to allow for development to be consistent with the goals and objectives of the Master Plan, the Planning Board determines that another developmental option be added to that which exists.

  (2) Statutory authority and jurisdiction. 
(a) This Article is hereby enacted pursuant to the provisions of § 10 of the Municipal Home Rule Law.

(b) The authority to grant the issuance of special permits as provided in this Article is hereby delegated by the Town Board to the Planning Board of the Town of Clarkstown. Reference herein R-15 and R-22 Zoning Districts are references to such districts as described in Chapter 290 of the Clarkstown Code concerning zoning.

  (3) Procedure; fee. 
(a) The Planning Board is hereby authorized to issue a special permit under the provisions of this Article subject to all of the special requirements and conditions herein and any requirements which may be made a part hereof. Every special permit shall also conform to all special findings that are specified herein.

(b) Application to the Planning Board for a special permit under this Article shall be accompanied by a fee of two hundred fifty dollars ($250.), plus postage charges to defray the cost of processing the review of the application.

(c) Prior to formal application to the Planning Board to obtain a special permit under this Article, the applicant shall submit information required to meet the requirements of the New York State Environmental Review Act (SEQR)

  
(Editor's Note: See § 8-0101 et seq. of the Environmental Conservation Law) to the Town Department of Environmental Control acting as technical staff to the Planning Board, which will make recommendations to the Planning Board, which shall determine whether the requirements of SEQR have been met. The Planning Board may hold a joint public hearing under the provisions of SEQR and this Article whenever practicable. In the event that a final SEQR determination has not been made, no application for a special permit under this Article shall be granted.

(d) The Planning Board shall hold a public hearing on due notice within forty-five (45) days after submission of a formal completed application for a special permit under the provisions of this Article.

[1] Notice of the public hearing shall be by publication in the official newspaper of the town at least ten (10) days in advance of the hearing.

[2] The hearing notice shall indicate that the application may be examined and further information is available from the Planning Board office during regular business hours.

[3] Copies of the Publication Order shall be mailed by the applicant to the owners of property within five hundred (500) feet of the property which is the subject of the application, and an affidavit of service thereof shall be filed with the Planning Board due on or before the date of the hearing. 
[4] The Planning Board may approve, approve with conditions or disapprove the application for a special permit under the provisions of this Article within forty-five (45) days after a public hearing.

[i] The decision shall be made at a meeting of the Planning Board with a quorum present and not less than a majority of the total membership voting "aye" on the resolution.

[ii] In the event that the Rockland County Planning Commissioner has recommended against the application, the Planning Board may approve it only with a majority plus one (1) of the total membership and must state its reasons for overriding the Rockland County Planning Commissioner in the approval resolution pursuant to the requirements of § 239-m of the General Municipal Law.

[iii] The period in which the Board may take action may be extended with the consent of the application.

  (4) Issuance of permit.  The Town Board hereby provides that a special permit may be granted by the Planning Board to allow for conversions of existing single-family residences, or former single-family residences that have received variances for professional office use, with lot frontage on Route 304 in the R-15 and R-22 Zoning Districts, being and running in a northerly direction from Ludvigh Road in the Hamlet of Bardonia to the New City/Congers Road in the Hamlet of New City, subject to the following criteria:

(a) The use shall be limited to professional and business offices of the kind that traditionally serve residential areas, such as physicians, dentists, psychotherapists, physical therapists, counselors, attorneys, accountants, contractors, real estate and insurance sales and travel agents.

(b) There shall be no outside storage of equipment, materials or commercially registered vehicles, vehicles with business identification or advertising signs.

(c) Conversion to professional and business offices shall only be permitted in buildings which were in existence at the time of adoption of this Article. Additions to existing buildings shall not be permitted in any required yards of the zone in which the lot is located.

(d) The lot which is the subject of the application shall have frontage on Route 304.

(e) Building height shall be limited to two (2) stories, but a preexisting building with more than two (2) stories may use the preexisting space.

(f) Parking shall be visually obscured through the use of fencing or dense landscaping from any adjoining residence, as determined by the Planning Board.

(g) Parking shall be screened from Route 304 except for the area visible for purposes of a curb cut.

(h) Parking may be permitted in a front yard at the discretion of the Planning Board.

(i) Parking requirements shall be determined by reference to the most applicable (and restrictive) requirement in terms of similarity of use as determined by the Planning Board.

(j) The use of the property shall be subject to site plan approval by the Planning Board.

(k) Driveway access shall be from Route 304 or from an abutting intersecting side street, at the discretion of the Planning Board.

(l) A landscaped yard shall be provided along the lot lines of abutting or contiguous residentially zoned lots that is as deep as the required rear or side yard on the residentially zoned lot facing the subject lot.

(m) The premises which are the subject of the application shall be required to provide landscaped yards along the lot lines abutting or contiguous to residentially zoned lots and shall provide required side yard and rear yard depth which complies with the zoning depth and width requirements of the district in which the abutting or contiguous residentially zoned lots are located.

  (5) Planning Board findings.
(a)The Planning Board shall make written findings that the issuance of a special permit will conform to all of the requirements of this Article, that issuance of a special permit will not have an adverse impact on nearby properties zoned and used for residential purpose and that traffic to be generated by the proposed use will not have an adverse impact on Route 304 or adjoining residential streets.

  (6) Expiration; issuance of certificate of occupancy. 
(a) The special permit shall be issued to the user and shall expire upon the termination of the use.

(b) The Building Inspector shall require issuance of a revised or new special permit prior to the issuance of a certificate of occupancy.

Section 21.  Amend Chapter A295 – BOARD OF APPEALS RULES as follows:
Delete § A295-1. Annual Meeting Date. in its entirety and renumber all the remaining sections in this chapter.

Change § A295-2. Appointment of Chairman and other officers. to read as follows:
The Town Board at its reorganization meeting in January shall appoint a Chairman and such other officers or agents as the Board may require for the transaction of its business. 

Change § A295-8. Meeting to be public; exceptions. to read as follows:
All meetings of the Board shall be open to the public, but the Board may go into executive session in discussing appeals or applications in accordance with the requirements of Public Officers Law, Article 7 (“Open Meetings Law”) Section 105. 

Change § A295-10. Filing of proceedings. By deleting the words “decision or determination” in the second line of the paragraph.
Change § A295-14.A. to read as follows:
A.  An appeal shall be taken within sixty days after the filing of any order, requirement, decision, interpretation or determination of the administrative official, by filing with such administrative official and with the board of appeals a notice of appeal, specifying the grounds thereof and the relief sought. The administrative official from whom the appeal is taken shall forthwith transmit to the board of appeals all the papers constituting the record upon which the action appealed from was taken.
Change § A295-16. Decision. to read as follows:
The board of appeals shall decide upon the appeal within sixty-two days after the conduct of said hearing. The time within which the board of appeals must render its decision may be extended by mutual consent of the applicant and the board.  Such decision when made shall be communicated to the party making the appeal within three days.
Change § A295-20. Procedure for appeals. to read as follows:
Upon hearing such appeal, the following order of business and procedure shall be followed as nearly as possible:
A. Examination of papers upon which the appeal is based.
B. Examination of proof of service of notice of hearing.
C. Reading of the notice of the hearing and any further explanation desired by the Chairman.

D. Consideration of proof, if any, offered by the appellant.
E. Consideration of proof offered in support of Building Inspector’s case.
F. Consideration of proof, if any, offered by a member of the public. Such offer of proof shall be limited to three (3) minutes and shall be directed to the Chairman.

G. Appellant’s or applicant’s rebuttal.
Change § A295-25. Resolution required; filing.  Delete the last sentence and replace with the following sentence:

The decision of the board of appeals on the appeal shall be filed in the office of the town clerk within five business days after the day such decision is rendered, and a copy thereof mailed to the applicant.
Change § A295-30. Order of business at regular meetings.  to read as follows:
The order of business at all regular meetings of the Board shall be as follows:

A. New business and Communications from reporting agencies

B. Old business 

C. Reports of Committees, if any

D. Adopt minutes, if any

E. Adjournment 
Section 22.  Amend Chapter A308. PUBLIC IMPROVEMENTS, PROCEDURE FOR ACCEPTANCE as follows:

Change § A308-2.B. to read as follows:

B.  A statement from the Superintendent of Highways stating that all of the streets comply with the Town’s current street specifications.
Section 23.  When effective. 

This local law shall take effect immediately upon filing with the Secretary of State of the State of New York.
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